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With two appellate court decisions issued in 2010, lengthy and hard-fought litigation over
issues surrounding protection of the Rio Grande silvery minnow under the Endangered
Species Act (ESA) has come to an end. On the one hand the 10th Circuit Court of
Appeals left the door open for future litigation on right to title to the irrigation storage,
diversion and conveyance works of the Middle Rio Grande Project in the Middle Rio
Grande Valley. On the other hand, the Court ordered that all prior rulings of the District
Court regarding this litigation be vacated. This leaves future litigation very uncertain
regarding issues about application of the ESA in the Middle Rio Grande, most
importantly the issue of the scope of the Bureau of Reclamation’s duty to consult under
the ESA regarding use of water supplied to the Middle Rio Grande Conservancy District
(MRGCD).
The Rio Grande silvery minnow (minnow) was historically one of the most abundant
species of fish in the Rio Grande watershed system, and because of the imminent threat
of extinction, was listed as an endangered species under the Endangered Species Act
(ESA) in 1994.1 At the time of its listing, the minnow had been eliminated from 95% of
its historical habitat, and the majority of the minnows remaining were confined to the
lowest 60 miles of the Middle Rio Grande, between the San Acacia and Elephant Butte
dams.2 The habitat of the southwestern willow flycatcher, a small migratory bird that
nests in several areas along the Middle Rio Grande, has also been adversely affected by
changes to the flow regime of the river. The flycatcher was placed on the endangered
species list in 1995.3
1996 was the first year of significant drought in the Middle Valley in several decades.
The entire river flow was diverted at San Acacia for irrigation use in the MRGCD late in
the summer with large associated minnow kill. The Bureau of Reclamation initiated the
San Juan-Chama supplemental water operations program. San-Juan Chama Project water
was used for irrigation, and native flows were by-passed to remain in the river to help
maintain wetted habitat for the minnow.
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1999 Drought conditions worsened from 1996 to 1999. To prevent the extinction of the
minnow, the Department of Interior issued the first Rio Grande silvery minnow Recovery
Plan in 1999. Under court order, the U.S. Fish and Wildlife Service (FWS) Regional
Director accepted the plan, and critical habitat was designated for the minnow consisting
of 163 miles of the mainstem Rio Grande in New Mexico from Cochiti Dam on the north
to Elephant Butte Reservoir in the south.4 A subsequent challenge to the designation was
brought to court under the case MRGCD v. Babbitt, 206 F. Supp. 2d 1156 (D. NM 2000).
The district court required the FWS to conduct an Environmental Impact Statement (EIS)
for the critical habitat designation. This ruling was upheld in the 10th Circuit Court of
Appeals in MRGCD v. Norton, 294 F.3d 1220 (2002).
In November of 1999, environmental groups opposed the Bureau of Reclamation’s and
Army Corps of Engineers’ failure to complete consultation with the FWS over Middle
Rio Grande water operations. Environmental groups filed their lawsuit under the name
Rio Grande Silvery Minnow et al. v. Keys and the case was assigned to Judge Parker.
The southwestern willow flycatcher was included as a plaintiff. The lawsuit named the
Bureau of Reclamation (BOR) and the U.S. Army Corps of Engineers (Corps) as
defendants due to their role in the diversion and storage of Rio Grande water. The claim
of the environmental groups was that the failure of the federal defendants to consult with
the FWS as required by the ESA jeopardized the existence of the minnow.
Other water claimants in the Middle Rio Grande – the City of Albuquerque, the Middle
Rio Grande Conservancy District (MRGCD), and the Rio Chama Acequia Association –
intervened in opposition to the plaintiffs’ position.5 The State of New Mexico intervened
for the reason that the disposition of the case would have a direct impact on the State
Engineer’s ability to supervise the appropriation and distribution of the waters of the Rio
Grande. The water sources subject to the litigation are claimed for other uses. The San
Juan-Chama Project water in Heron Reservoir is under contract to many different
municipalities and other water users, primarily the City of Albuquerque and the MRGCD,
for municipal and irrigation purposes. Native Rio Grande flows are used by Middle Rio
Grande irrigators, other water users, and by the State of New Mexico to meet its
obligations under the Rio Grande Compact, which requires delivery of a certain amount
of water each year to Elephant Butte Reservoir to be used downstream in southern New
Mexico and Texas.6
2000 Court-ordered mediation in the summer of 2000 resulted in two Agreed Orders7
that prevented drying of the lower sections of the river in the Middle Valley believed to
hold the highest numbers of minnows. Under those agreements, the City of Albuquerque,
and to a much lesser extent, the MRGCD, were paid to provide water for the minnow. At
the time, Abiquiu Reservoir was nearly full and Albuquerque had no place and no
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immediate need for its San Juan-Chama Project water. Almost 200,000 acre-feet of San
Juan-Chama water was used to maintain continuous flow down to Elephant Butte in
2000.8 At that time, there were virtually no minnows in captivity. The Agreed Orders set
in motion various actions by the parties to greatly increase captive population.9 The
minnow survived the 2000 drought summer.
2001 Completion of consultation resulted in the issuance of a Biological Opinion (BO)
by the FWS in June of 2001,10 which was subsequently challenged by the plaintiffs.
They sought to require that the BOR exercise discretion to utilize San Juan-Chama water
from Heron Reservoir and curtail deliveries of water to the San Juan-Chama contractors
to meet the minimum flows required for the minnow. They also sought curtailment of
native Rio Grande water deliveries to irrigators, primarily in the MRGCD.11
2002 The federal district court ruled in April 2002,12 upholding the 2001 BO but also
holding that the BOR had discretion over use of both San Juan-Chama (SJC) and native
water in the Middle Rio Grande Project for ESA purposes while the Corps did not have
such discretion over its operations.13 While the litigation continued, the State took
measures to avoid a crisis. A Conservation Water Agreement executed between the State
of New Mexico and the United States of America provided for up to 100,000 acre-feet of
Rio Grande Compact delivery water for species use and established a temporary
Conservation Pool in Abiquiu and Jemez Canyon Reservoirs.14 The Rio Grande
Compact Commission, by unanimous resolution in accordance with PL 86-645, provided
its advice and consent to a deviation of normal operations of Abiquiu and Jemez Canyon
Reservoirs to allow for Conservation Pool operations.
Significant drought in 2002 resulted in reinitiating consultation and issuance by FWS of a
second BO in September 2002.15 Negotiations among the parties broke down and the
environmental plaintiffs filed for emergency injunctive relief to seek release of a limited
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amount of SJC water from Heron Reservoir in order to comply with the June 29, 2001
BO and avoid massive drying in the Middle Rio Grande.16 A hearing was held
immediately and the court subsequently ruled in favor of the plaintiffs that the September
2002 BO was arbitrary and capricious. However, the Court imposed its own interim flow
standards, allowing the U.S. to meet lower flow levels than those required by the 2001
BO. The Court directed Reclamation to take SJC water from the contractors if
necessary.17
In 2002 the MRGCD filed a cross-claim to quiet title to ownership of El Vado Reservoir
and the Angostura and San Acacia Diversion Dams and other land and irrigation works
within the MRGCD. MRGCD also sought a declaratory judgment interpreting the effect
of their 1963 transfer of State Water Rights Permit No. 1690 to the United States.18 The
federal defendants opposed this claim and environmental plaintiffs sided with the federal
government on this issue.
The Middle Rio Grande (MRG) Endangered Species Collaborative Program (Program)
was formally organized in 2002 as a collaborative effort intended to prevent extinction
and promote recovery of listed species while allowing existing water uses and
development of future water uses to continue in accordance with applicable federal and
state laws. Program members include federal, state, and local governmental entities,
Indian Tribes and Pueblos, and non-governmental organizations.
2003 The ruling on the injunctive relief was immediately appealed to the Tenth Circuit
Court of Appeals by the federal defendants and intervenors, which stayed the ruling
pending the appeal. Oral arguments were heard in January 2003 before a three-judge
panel, which affirmed the district court’s ruling in June 2003.19 The federal defendants
and intervenors petitioned for rehearing en banc. Meanwhile, the FWS had issued a new
Biological Opinion, dated March 17, 2003.20
Many parties participated in confidential settlement negotiations sponsored by New
Mexico Governor Bill Richardson at the beginning of his administration in the summer
and fall of 2003.21 The federal government did not participate in the negotiations, which
were ultimately suspended.
The State of New Mexico and the United States entered into an "Emergency Drought
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Water Agreement" in 2003. This agreement was actually an amendment to the
Conservation Water Agreement. It provided for up to 217,500 acre-feet of relinquished
Compact credit water, if available, to be divided among the Bureau of Reclamation (up to
70,000 acre-feet), the City of Santa Fe (up to 7,500 acre-feet), and the MRGCD (up to
140,000 acre-feet).22
In October 2003, the Tenth Circuit requested additional briefing from all parties on the
question of whether the case was moot and its June 2003 ruling should be vacated. On
January 5, 2004 the Tenth Circuit vacated the panel opinion as moot because the time
frame covered by the District Court’s 2002 ruling had expired. Furthermore, the New
Mexico delegation had introduced, and Congress later enacted, legislation restricting the
federal government from using San Juan-Chama project water to meet ESA obligations.
The district court was ordered to determine whether there were unresolved issues to be
tried.23
The language in the Congressional appropriations bill also addressed the March 17, 2003
Biological Opinion and is quoted here in full:
SEC. 208. (a) Notwithstanding any other provision of law and hereafter,
the Secretary of the Interior, acting through the Commissioner of the
Bureau of Reclamation, may not obligate funds, and may not use
discretion, if any, to restrict, reduce or reallocate any water stored in Heron
Reservoir or delivered pursuant to San Juan-Chama Project contracts,
including execution of said contracts facilitated by the Middle Rio Grande
Project, to meet the requirements of the Endangered Species Act, unless
such water is acquired or otherwise made available from a willing seller or
lessor and the use is in compliance with the laws of the State of New
Mexico, including but not limited to, permitting requirements.
(b) Complying with the reasonable and prudent alternatives and the
incidental take limits defined in the Biological Opinion released by the
United States Fish and Wildlife Service dated March 17, 2003 combined
with efforts carried out pursuant to Public Law 106-377, Public Law 10766, and Public Law 108-7 fully meet all requirements of the Endangered
Species Act (16 U.S.C. 1531 et seq.) for the conservation of the Rio Grande
Silvery Minnow (Hybognathus amarus) and the Southwestern Willow
Flycatcher (Empidonax trailii extimus) on the Middle Rio Grande in New
Mexico.
(c) This section applies only to those Federal agencies and non-Federal
actions addressed in the March 17, 2003 Biological Opinion.
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(d) Subsection (b) will remain in effect for 2 years following the
implementation of this Act.24
Plaintiffs filed a Motion to Dismiss Remaining Claims without prejudice.25 The
defendants responded that the prior rulings (Memorandum Opinions and Orders of April
19, 2002 and September 23, 2002) should be vacated for mootness and lack of subject
matter jurisdiction.
2004 Subsequently, on April 26, 2004 plaintiffs withdrew their motion to dismiss.26
Plaintiffs asked Judge Parker not to vacate his rulings but to incorporate them into a final
judgment that could be appealed yet again to the Tenth Circuit should defendants wish to
do so.27
Also in 2004, the 2003 rider to the Energy and Water Development Appropriations Act
was amended to extend the March 17, 2003 Biological Opinion for ten years, to March
16, 2013.28
2005 The environmental plaintiffs entered into negotiations with the City of
Albuquerque and the Albuquerque-Bernalillo County Water Utility Authority (Water
Authority) to establish an "Environmental Pool" of 30,000 acre-feet capacity within
Abiquiu Reservoir.29 The parties reached an agreement on April 20, 2005. In return for
the establishment of the "Environmental Pool," into which the plaintiffs would be able to
store water legally acquired from voluntary purchases, leases and donations, and several
other concessions, the plaintiffs dropped their remaining claims against the City (and
Water Authority, successor in interest to the City) and refrained from challenging the
legality of Section 205 of Public Law 108-447.30 The Court approved the settlement as
part of a ruling later in the year.
On July 25, 2005, the Federal District Court ruled on the cross-claim by MRGCD to quiet
title to El Vado Reservoir and other Middle Rio Grande Project works. The District
Court ruled the 12-year statute of limitation under the Quiet Title Act had run because
MRGCD had been on notice since 1951 that the United States claimed an adverse interest
in the properties. The District Court went on to rule that ownership of these properties
24
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and certain specific tracts identified in the cross-claim was declared to be in the United
States of America.31 The Court also ruled that Permit No. 1690 must remain in the name
of the United States unless Congress authorizes its conveyance to the MRGCD. The
MRGCD appealed.
On November 22, 2005 the Court ruled on the mootness and vacatur issues sent down
from the 10th Circuit Court of Appeals from the appeal in 2003.32 Judge Parker held that,
because of the 2003 and 2004 minnow riders, the issue of BOR discretion to reduce water
deliveries to the San Juan-Chama Project was moot. However, he ruled that because
Congress was silent on the issue of BOR discretion regarding Middle Rio Grande Project
waters, this issue remained justiciable. In addition, the Judge stated that, where a
defendant has voluntarily ceased conduct, it still must show that the same behavior
cannot be reasonably expected to occur again, and that ill effects of the behavior have
been erased. Because the federal defendants had not shown that they would not return to
an impermissibly narrow scope of discretion in the future, the issue of discretion over use
of MRGP waters remained justiciable. The Court granted the stipulated settlement
between the environmental plaintiffs and the City of Albuquerque. Finally, with the
exception of those related to the use of San Juan-Chama Project water, the Court denied
the motion of the defendants to vacate its prior orders in the case, based on the fact that
these prior rulings regarding scope of discretion could have significant consequences for
future consultations. The federal defendants, and the MRGCD, the Water Authority and
the State of New Mexico appealed.
2007 The U.S. Fish and Wildlife Service issued a draft Revised Recovery Plan for the
silvery minnow in 2007.33 The Plan was finalized in February, 2010.
2010 The 10th Circuit Court of Appeals ruled on both of the 2005 appeals. In March, it
held that the district court did not clearly err in finding that the MRGCD action to quiet
title in El Vado Reservoir and the other properties conveyed to the BOR through the 1951
contract was untimely under the 12-year statute of limitations.34 The Court adopted the
district court’s account of the evidence as plausible, and ruled against MRGCD’s
argument that because the property may have been conveyed as easements and not in fee
simple, that the MRGCD did not have notice of the adverse claim of the United States
until 2000. The Court held further that any abandonment of property rights by the United
States would have to be explicitly authorized by Congress. However, because timely
filing of a quiet title action is what confers jurisdiction on the court, the lack of timely
filing meant that the district court did not have jurisdiction to rule on the merits. The
10th Circuit vacated the district court’s judgment on the merits quieting title in the BOR.
Therefore, the title issue remains unresolved.
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In the second opinion, issued on April 21, 2010, the Court overruled all of the district
court’s 2005 holdings on the mootness and vactatur issues.35 The Court ruled that the
intervening 2003 Biological Opinion and subsequent minnow riders had mooted the
claims of the environmental groups. The court based its mootness ruling on the fact that
the environmental groups’ claims and relief sought were related to consultation over
discretionary aspects of the 2001 and 2002 BO’s. Therefore, even though the Middle Rio
Grande Project water was not explicitly mentioned in the minnow riders, the 2003 BO
had superceded the earlier BO’s, taking away any claim for relief. Although the court
recognized that the voluntary cessation of the BOR from applying a narrow and limited
scope to consultations over alternatives under the ESA was likely to recur, this wrongful
behavior was too fact and context-specific to trigger the voluntary cessation exception to
the mootness claim relied on by the district court. Regarding the district court’s refusal to
vacate its 2002 rulings, the 10th Circuit found that this was an abuse of the district court’s
discretion since it appeared to be based on the district court’s discomfort with probable
lobbying of Congress by the federal defendants and MRGCD for passage of the minnow
riders.
The result of these most recent decisions is that there continues to be uncertainty
regarding both the discretion of the BOR to allocate Middle Rio Grande Project water to
maintain stream flows for the continued survival of the Rio Grande silvery minnow, and
about ownership of Middle Rio Grande Project properties.
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